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I. Legislative Basis
1. What is the legislative basis of the Regulations Governing the Acquisition and Disposal of Assets by Public Companies (hereinafter the “Regulations”)?

Answer:
According to Article 36-1 of the Securities and Exchange Act, the Commission may prescribe rules governing the applicable scope, work procedures, required public announcements, required filings and other matters to provide compliance standards to public companies for governance of financial or operational activities, including acquisition and disposal of assets and engagement in trading of derivatives. 
2. After the publication of these Regulations, do public companies still have to comply with the “Guidelines Governing the Acquisition and Disposal of Assets by Public Companies”, “Guidelines for the Purchase of Real Property from Related Persons by Public Companies”, “Guidelines for Investment in Mainland China by Public Companies”, “Guidelines for Derivatives Trading by Public Companies”, “Guidelines for Mergers or Demergers by Listed, OTC, and Emerging Stock Companies” and “Guidelines for Transfer of Shares of Other Companies by Listed Companies”?
Answer:
The above-mentioned guidelines have ceased to apply or have been abolished since December 12th 2002.  The acquisition or disposal of major assets, related party transactions, investment in Mainland China, trading of derivatives, merger, demerger, or issuance of new shares for acquisition of shares in other companies shall be conducted in accordance with the Regulations.
3. What are the penalties provided under the Regulations?

Answer:


(1) Failure to establish procedure and failure to make or delayed public announcement or filing in accordance with the Regulations: When a company fails to establish procedure, fails to procure its subsidiary to establish and execute procedure, fails to make public announcement or filing in accordance with the Regulations or delays in making public announcement or filing, the Commission may impose a fine on the legal representative in accordance with Subparagraph 7, Paragraph 1, Article 178 of the Securities and Exchange Act. 
(2) False statement in public announcement or filing: When a company makes a false statement in public announcement or filing regarding acquisition or disposal of assets, the Commission shall forward the matter to the judicial authority for investigation on the ground of violation of Article 174 of the Securities and Exchange Act.

(3) Failure to follow the procedure established in accordance with the Regulations or failure to follow the procedure established by the company: When one of the following events occurs, the Commission may ask the company to provide relevant information in accordance with Article 38 of the Securities and Exchange Act. If the company fails to provide such information, a fine may be imposed in accordance with Subparagraphs 3 and 7, Paragraph 1, Article 178 of the Securities and Exchange Act:
i. Establishment or amendment of the procedure for acquisition or disposal of assets is neither approved by the board of directors nor submitted to the shareholders’ meeting.
ii. Failure to acquire a valuation report or opinion of the CPA for acquisition or disposal of assets that exceeds the prescribed threshold, or failure to acquire the latest financial statements audited, certified or approved by a CPA for acquisition or disposal of securities.
iii. Acquisition or disposal of real property from or to a related party or acquisition or disposal of non-real property assets that are considered substantial without approval of the board of directors or recognition of the supervisors, or failure to assess the reasonableness of the asset value in accordance with Articles 15 and 16 of the Regulations when acquiring assets from a related party.
iv. The level of decision-making authority or amount involved in an acquisition or disposal of assets violates the procedure established by the company.
v. When a non-public company participated in a merger, demerger, acquisition or share transfer and the public company fails to sign an agreement with this non-public for terms of same-day meeting, confidentiality, and changes in the number of participants in accordance with the Regulations, the two companies shall recommence the full procedure and establish the required agreements.

vi. Other matters that constitute violation of the procedures established in accordance with the Regulations. 
(4) Failure to establish a special reserve in accordance with the Regulations in the event that assessment of an acquisition of real property from a related party shows unreasonable cost: When an assessment of an acquisition of real property by the company from a related party indicates an unreasonable price and a special reserve is not established in accordance with Article 17 of the Regulations, constituting a violation of Article 41 of the Securities and Exchange Act, the Commission will impose a fine on the legal representative of the company in pursuant with Subparagraph 2, Paragraph 1, Article 178 of the Securities and Exchange Act and will review the company’s subscriptions of securities in a strict manner.
(5) If an acquisition or disposal of assets by a public company involves insider trading, the involved individuals shall be liable for compensating the losses suffered by persons engaging in the reverse transactions with good faith in accordance with Article 157-1 of the Securities and Exchange Act. In case that shareholders’ interests have suffered damages incurred from events such as breach of trust or embezzlement, which constitute violation of the Criminal Code, the Commission will forward the matter to the judicial authority for investigation. If any director, supervisor, officer or employee of the company directly or indirectly involves the company in transactions against the interest of the company or in contrary to normal business practice and causes the company to suffer from damages due to violation of Subparagraphs 2 and 3, Paragraph 1, Article 171 of the Securities and Exchange Act, the Commission will forward the matter to the judicial authority for investigation. In addition, if any director of the company fails to perform his duties in accordance with the relevant laws and causes damage to the company, he/she shall be liable for compensating the company in accordance with Article 193 of the Company Law. 
II. Establishment of the Disposition procedures
4. Is it required to include the procedures for derivatives trading, merger, demerger and acquisition in the procedure for acquisition or disposal of assets? Can they be established as separate procedures?  If a company’s internal procedure already includes long-term and short-term investment management and authorization rules, would the company be permitted to adapt the existing rules and procedures, instead of setting up a separate procedure for acquisition or disposal of assets?  Is it a requirement to include the established procedure in the report or discussion of the shareholders’ meeting?
Answer:


(1) Regarding setup of the procedures:
i. In accordance with Article 7 of the Regulations, a public company may decide, at its discretion based on its needs, whether to combine the procedures for derivatives trading, merger, demerger and acquisition with the procedure for acquisition or disposal of assets or to establish separate procedures. However, if separate procedures are established, reference to the other procedures should be annotated for cross-reference in the procedure for acquisition or disposal of assets and the established procedures should be consistent with the standards stipulated in the Regulations.
ii. If a company has already established long-term and short-term investment management rules and authorization rules, the company may also decide, at its discretion based on its needs, whether to make cross-reference to these rules in the procedure for acquisition or disposal of assets; however, the established long-term and short-term investment rules, authorization rules and procedures must be consistent with the Regulations. Attention should also be paid to avoid the issue of missing procedures since the procedures for acquisition or disposal of assets are scattered under different rules or procedures.
iii. In accordance with Articles 6 and 7 of the Regulations, the above-mentioned procedures or rules constitute parts of the procedure for acquisition or disposal of assets and must be discussed and approved by the shareholders’ meeting, regardless whether such procedures or rules are established separately or scattered in other sets of rules and procedures.
(2) In accordance with Article 6 of the Regulations, establishment or amendment of the procedure for acquisition or disposal of assets should be discussed and approved by the shareholders’ meeting.
5. In accordance with Article 6 of the Regulations, if the public company has independent directors, are the independent directors required to be present when establishment or amendment of the procedure for acquisition or disposal of assets is discussed in the board meeting?
Answer:
Independent directors should perform their duties in accordance with relevant regulations and the company charter with the best effort to safeguard the interest of the company and shareholders. The procedure for acquisition or disposal of assets is an important part of the company’s internal control system.  If the company has independent directors, the independent directors should be present and participate in the board meeting to discuss establishment or amendment of the procedure for acquisition or disposal of assets, acting in the capacity of supervision and reinforcement of the management mechanism and safeguard the interest of the company and shareholders.
6. What is “a company with independent directors” referred to under Paragraph 2, Article 6, Paragraph 2, Article 8 and Paragraph 2, Article 20 of the Regulations?
Answer:
“A company with independent directors” referred to under the Regulations means one of the following situations:
(1) A company which is required to have independent directors in accordance with directive FSC No. 1000010723 published on March 22nd 2011.
(2) A public company which voluntarily recruits independent directors and meets the provisions related to independent directors under Article 14-2 of the Securities and Exchange Act and the Regulations Governing Appointment of Independent Directors and Compliance Matters for Public Companies.
(3) A company applied for initial public offering recruited independent directors in accordance with the relevant rules governing review of securities listings set forth by the Taiwan Stock Exchange Corporation (hereinafter the “Exchange”) and the GreTai Securities Market (hereinafter the “GTSM”).
7. Regarding Article 7 of the Regulations, which stipulates that the procedure for acquisition or disposal of assets shall include the “procedure for control of acquisition or disposal of assets by a subsidiary”, what should be included in such control procedure
Answer:
The procedure for control of acquisition or disposal of assets by a subsidiary should include at least the follows:
(1) Procedures which supervise the subsidiary to establish and execute the procedure for acquisition or disposal of assets in accordance with the Regulations.

(2) Procedures which supervise the subsidiary to perform self-inspection on whether its procedure for acquisition or disposal of assets is consistent with the provisions stipulated in the Regulations and whether transactions of acquisition or disposal of assets are processed in accordance with the procedure established by the subsidiary.
(3) Procedures in internal audit which reviews the subsidiary's self-inspection reports.

(4) Procedures for conducting public announcements and filings on behalf of subsidiaries of non-domestic public companies.

8. Is it required to file a written report with FSC when a public company establishes or amends the procedure the acquisition or disposal of assets?
Answer:
In accordance with directive FSC No. 0990041685 published on December 8th 2010, public announcements or filings mandated by the Regulations should be uploaded to the information disclosure website designated by the FSC. Public announcement and filing are deemed completed after the upload is completed.  Therefore, there is no need to forward written reports to the FSC for establishment or amendment of the procedure for acquisition or disposal of assets.  However, if the FSC asks the company to provide information related to the procedure as required for its activities, the public company shall provide written reports on the procedure for acquisition or disposal of assets accordingly.
9. Since the Regulations were amended on February 13th 2012, are the companies required to amend the procedure accordingly?  Before the amended procedure is approved by the shareholders’ meeting, is the company exempted from following the amended clauses in the Regulations?
Answer:
After the Regulations are amended and published on February 13th 2012, public companies should amend their procedures for acquisition or disposal of assets, including their subsidiaries as soon as possible in accordance with the provisions of the Regulations, the amended procedures should be forwarded to the 2012 shareholders’ meeting for discussion and approval.  Before the companies complete the amendment of the relevant procedures, transactions should still be carried out in accordance with the amended provisions enacted on February 13th 2012.
III. Acquisition or Disposal of Assets
10. Articles 9, 10 and 11 of the Regulations provide that the minimum value of acquisition or disposal of real property, other fixed assets, securities, memberships, and intangible assets requiring expert’s opinion is NT$300 Million or 20% of the paid-in capital.  Does this minimum refer to the amount of a single transaction or accumulated transactions?
Answer:


(1) Articles 9, 10 and 11 of the Regulations provide that the minimum value of acquisition or disposal of real property, other fixed assets, securities, memberships and intangible assets requiring expert’s opinion is NT$300 Million or 20% of the paid-in capital.  This threshold should be calculated in accordance with Article 11-1 and Paragraph 2 of Article 30 of the Regulations, and “within one year” means one year preceding the date of occurrence of the current transaction.  If expert’s opinion is already obtained in accordance with the Regulations, these transactions do not need to be included in the calculation.  Companies which have set a minimum value in the Procedure for Acquisition and Disposal of Assets by Public Companies or internal control system lower than the above threshold should still establish relevant control procedures with regard to the transaction price in order to provide a reasonable basis for reference.

(2) If the accumulated amount of assets acquired or disposed by a public company calculated in accordance with the above provisions reaches the threshold specified in Articles 9 to 11 and an expert’s opinion must be obtained, a valuation report should be acquired from an expert including all transactions of major assets considered in the calculation.
11. Article 10 of the Regulations states that a CPA should be inquired for an opinion regarding the reasonableness of the transaction price if the transaction amount in the acquisition or disposal of securities reaches NT$300 Million or 20% of the paid-in capital.  Is there any exception?
Answer:


(1) In accordance with Article 10 of the Regulations, if the amount of a transaction made by a public company in a case of acquisition or disposal of securities reaches NT$300 Million or 20% of the paid-in capital, unless there are public price quotes for the securities in an active market or otherwise provided by the FSC, a CPA should be asked to provide his/her opinion.  Such rule is set forth in consideration that if a public company acquires or disposes securities inform/to places other than the public market, it is more difficult to have an objective judgment on the reasonableness of the transaction price.  Therefore, this rule mandates that public companies should obtain an opinion from a CPA in order to protect the investment through the function of an expert. 
(2) “Unless otherwise provided by the FSC”, as stated in the above section, refers to FSC Directive No. 09600014631 dated January 19th 2007, which provides that if the securities acquired or disposed by the public company meets the following criteria, the above provision regarding obtaining a opinion of a CPA on the reasonableness of the transaction price may be waived:
i. Securities acquired for capital investment in cash pursuant to incorporation by promoters or incorporation by public offering.
ii. Participation in subscription to securities issued by the target company at par value pursuant to capital increase in cash in accordance with the applicable laws.
iii. Participation in subscription to securities issued by 100% invested company pursuant to capital increase in cash.
iv. Securities listed in the Exchange, GTSM or Emerging Market and purchased on the Exchange or from a securities dealer.
v. Government bonds with buy-back or sell-back options.

vi. Domestic and overseas funds.

vii. Securities of companies listed on the Exchange or GTSM acquired or disposed in accordance with the bidding or auction rules of the Exchange or GTSM for listed securities.
viii. Securities acquired through participation in share subscription pursuant to cash capital increase of a public company, and the acquired securities are not private placements.
ix. Fund subscription before the establishment of the fund in accordance with Paragraph 1, Article 11 of the Securities Investment Trust and Consulting Act and FSC Directive No. 0930005249 dated November 1st 2004.
x. Subscription or redemption of domestic private funds with the same scope of investment as public funds, if the trust agreement has clearly stipulated the investment strategies, with exception to securities credit transactions and positions related to unsettled securities. 
12. When a professional valuator is asked to issue a valuation report or to provide an opinion in accordance with Articles 9, 13 and 16 of the Regulations, what should be noted regarding the qualifications of the professional valuator?
Answer:
When a professional valuator is asked to issue a valuation report or to provide an opinion in accordance with Articles 9, 13 and 16 of the Regulations, the following matters should be noted:
(1) Neither the professional valuator nor his/her staff shall be a related party to any parties involved in the transaction.

(2) Neither the professional valuator nor his/her staff should have any criminal conviction or sentenced prison terms.
(3) If valuation reports from two or more professional valuators are required, neither the professional valuators nor their staffs should be related parties to each other.

13. 
When a CPA is asked to provide an opinion in accordance with Articles 9, 10, 11, 13, 15, 16 and 22 of the Regulations, can the opinion be provided by a CPA other than the CPA who certified the financial statements:
Answer:
When a CPA is asked to provide an opinion in accordance with Articles 9, 10, 11, 13, 15, 16 and 22 of the Regulations, a CPA other than the CPA who certified the financial statements may be asked to provide an opinion.
14. When several public companies acquire the securities of the same company under private placement, is it allowed to ask the CPA who certified the financial statements for the issuer of the private securities to provide an opinion regarding the reasonableness of the transaction price for all involved public companies?
Answer:
In accordance with Articles 5 and 10 of the Regulations, when several public companies are involved in the acquisition of the private securities of the same company, the same CPA may provide an opinion regarding the reasonableness of the transaction price, providing that this CPA shall not be a related party to any parties involved in the transactions.
15. When a CPA is asked to provide an opinion regarding the reasonableness of the transaction price of an intangible asset in accordance with Article 11 of the Regulations, what should be noted regarding the expert’s report adopted by the CPA?
Answer:
When a CPA performs an assessment on the reasonableness of the transaction price of an intangible asset in accordance with the Audit Standard No. 20, it should be noted whether the expert has issued an opinion in accordance with the applicable domestic and international valuation standards.
16. When an invested company or a subsidiary reduces its capital, does it represent a disposal of assets by the investing or parent company? Is public announcement required?
Answer:
When an invested company or a subsidiary reduces its capital to compensate losses or reduces its capital in cash to return share capital, it does not represent a disposal of assets by the investing company or parent company and the relevant provisions under the Regulations are not applicable.
IV. Related Party Transaction

17. After the amendment of the Regulations on February 13th 2012, provisions in connection with related party transactions are added.  How are they different from the provisions of the Regulations before the amendment?  What should be noted when a company transacts with a related party?
Answer:


(1) Below is the comparison table for provisions of Section 3, Chapter 2 of the Regulations before and after the amendment:
	
	Before Amendment
	After Amendment

	1. Change of Section Name
	Acquisition of Real Property from Related Party
	Related Party Transaction

	2. Scope of Application (Article 13 of the Regulations) 


	Limited to acquisition of real property from related parties (regardless of the amount) 
	Scope of related party transactions is enlarged.  In addition to the acquisition of real property from related parties, disposal of real property to related parties (regardless of the amount) and acquisition or disposal of assets other than real property from or to related parties (transaction amount exceeding 20% of the paid-in capital of the company, 10% of total assets or NT$300 Million) are also included within the scope of the Regulations. 

	3. Resolution Procedure (Article 14 of the Regulations) 


	For acquisition of real property from a related party, relevant information should be submitted to the board of directors for approval and to the supervisors for recognition before the transaction. 
	A. For any related party transaction, relevant information should be submitted to the board of directors for approval and to the supervisors for recognition before signature of transaction contract and payment of amount. 
B. Exception: For acquisition or disposal of “machinery and equipment for business use” between a public company and its parent company or subsidiary, the board of directors may authorize the chairman to decide within a certain amount, followed by submission after the fact to the next board meeting for ratification. 


(2) When a company acquires or disposes of real property from or to a related party or acquires or disposes of other assets exceeding the threshold of major assets (exceeding 20% of the company’s paid-in capital, 10% of total assets or NT$300 Million) from or to a related party, the following matters should be noted:
i. An expert’s opinion should be acquired in accordance with Articles 9 and 11 of the Regulations.  Such opinion, together with the documents of related party transaction required under Article 14 of the Regulations (such as the purpose, necessity and expected effect of acquisition or disposal of assets, reason for choosing a related party as the transaction counterparty, etc.) should be submitted to the board of directors for approval and to the supervisors for recognition before signature of the transaction contract and payment of amount.
ii. If the company acquires real property from a related party, the reasonableness of the transaction price should be assessed in accordance with Articles 15 and 16 of the Regulations and such assessment should be reported to the board of directors together with the information.  If the result of assessment of the acquisition of real property in accordance with Articles 15 and 16 of the Regulations is lower than the transaction price, special reserve should be established in accordance with Article 17 of the Regulations.
18. Does acquisition or disposal of assets from or to a related party under Article 13 of the Regulations includes derivative trading, corporate merger, demerger, acquisition and share transfer?
Answer:
Acquisition or disposal of assets from or to a related party under Article 13 of the Regulations refers to the assets defined under Articles 9 to 11 and does not include any derivative trading or corporate merger, demerger, acquisition or share transfer.
19. In accordance with Article 13 of the Regulations, what is the threshold that requires an external expert’s opinion for acquisition or disposal of assets from or to a related party? If securities acquired from a related party are traded in an active market or the acquisition from a related party involves machinery and equipment for business use, is the professional valuator’s appraisal report or CPA’s opinion still required?
Answer:


(1) In accordance with Article 13 of the Regulations, if the transaction amount of acquisition or disposal of assets from or to a related party exceeds any one of the following thresholds: (1) 20% of the paid-in capital, (2) NT$300 Million or (3) 10% of total assets, a professional valuator’s valuation report or a CPA’s opinion is required in accordance with the “acquisition or disposal of assets” under Section 2, Chapter 2 of the Regulations.
(2) With regard to the acquisition of securities from a related party which are traded in an active market or acquisition of machinery and equipment for business use from a related party, in accordance with Articles 10 and 13 of the Regulations, if the acquired securities from a related party are traded in an active market with public price quotes and meets the criteria provided in the provisions under FSC Directive No. 09600014631 dated on January 19th 2007 (for details, please refer to Question 11), even when the value of the assets raches the threshold of major asset, there is no need to provide a CPA’s opinion on the reasonableness of the transaction price.  For acquisition of machinery and equipment for business use from a related party in accordance with Articles 9 and 13, there is no need to acquire a professional valuator’s valuation report in advance.
20. When a public company acquires or disposes machinery and equipment for business use from or to its parent company or its subsidiary and the transaction amount reaches the threshold of major asset, is it required to submit the transaction to the board of directors for approval and to the supervisors for recognition?  Is there any exception?  Also, with regard to the term, “certain amount”, which the chairman is authorized to decide under Paragraph 3, Article 14 of the Regulations, can the amount be left undefined?
Answer:


(1) In accordance with Paragraph 3, Article 14 of the Regulations after amendment, a transaction involving acquisition or disposal of machinery and equipment for business use by a public company from or to its parent company or subsidiary is meant for business planning and deemed necessity for general business operations.  Therefore, the board of directors can authorize the chairman to decide on a certain amount, but the transaction should be submitted to the next board meeting for recognition.
(2) The term, “certain amount”, referred to in the above section means the “amount” within which the chairman is expressly authorized to decide during the course of an acquisition or disposal of assets, which should be provided by the company in accordance with Subparagraph 3, Paragraph 1, Article 7 of the Regulations.  The procedure cannot only refer to “a certain amount”, without a clearly defined amount.
21. If the company performs construction on leased land or engages a contractor to perform construction on its own land, does the engagement of a related party for the construction of plant and building constitute “acquisition of real property from a related party” or “acquisition of assets other than real property from a related party” provided under Article 14 of the Regulations?  Is assessment of reasonableness of transaction criteria under Articles 15 and 16 required?
Answer:
When a company leases raw land or engages a related party to construct plant and building on its own land, the transaction should be submitted to the board of directors for approval and to the supervisors for recognition in accordance with Articles 13 and 14 of the Regulations with regard to “acquisition of real property from a related party”.  Articles 15 to 17 of the Regulations regarding assessment of the reasonableness of the transaction costs are not applicable.
22. The second part of Subparagraph 1, Paragraph 1, Article 17 of the Regulations provides that “if the investor who adopts the equity method of evaluation for its corporate investments is a public company, a special reserve should be established in accordance with Paragraph 1, Article 41 of the Regulations in proportion to the percentage of shareholding”.  What is meant by this provision?  Also, if Company A owns 100% of Subsidiary X and Subsidiary X purchases real property from Subsidiary Y, another company owned 100% by Company A (Company A, Subsidiary X and Subsidiary Y are all public companies), and if the transaction cost based on Subsidiary X’s assessment in accordance with Article 15 of the Regulations is lower than the actual transaction price, a special reserve should be established in accordance with Article 17 of the Regulations based on the difference between the transaction price of the real property and the assessed value.  However, when Company A prepares its consolidated financial statements, both Subsidiary X and Subsidiary Z are consolidated companies.  The above transactions are already offset under the preparation of consolidated financial statements and when Company A prepares its individual financial statements under which long-term investment is recognized under the equity method.  So, is Company A still required by the second part of Subparagraph 1, Paragraph 1, Article 17 of the Regulations to establish a special reserve in proportion to the percentage of shareholding?
Answer:


(1) This provision means that when Company A, a public company, acquires real property from a related party, a special reserve should be established in accordance with the Regulations.  So when Company B, a public company, invests in Company A and if the investment in Company A is accounted for under the equity method, then Company B should provide a special reserve in proportion to the the percentage of shareholding. 
(2) When Company A prepares the individual and consolidated financial statements, if the related party transaction has been offset against the related investment profit and loss and the sale of asset interest and if the long-term investment and the relevant real property have been reinstated to the cost before the transaction (original cost), then there is no need to set up a special reserve in accordance with Paragraph 1, Article 17 of the Regulations.  As for the assessed transaction cost of Subsidiary X that is lower than the actual transaction price, a special reserve should be set up in portion to the difference in accordance with Paragraph 1, Article 41 of the Securities and Exchange Act.
23. If the company wishes to sign a transaction contract of NT$300 Million or more with a related party and if such contract covers both “asset transaction not involving the Regulations” (items of expenses in the account) and “asset transaction subject to the Regulations”, when the portion of asset transaction subject to the Regulations does not exceed 20% of the company’s paid-in capital, 10% of total assets or NT$300 Million, should the part of the asset transaction not involving the Regulations under the same contract be included in the calculation of transaction amount under Article 14 of the Regulations?
Answer:


(1) When a company signs a transaction contract with a related party, the scope of assets under such transaction contract to which the Regulations are applicable should be assessed in accordance with Articles 2 and 3 of the Regulations and the provisions related to related party transactions under Section 3, Chapter 2 of the Regulations should be applicable.

(2) If the assessed value of a transaction involving acquisition of assets other than real property from a related party does the reach the threshold of major asset after calculated in accordance with Paragraph 2, Article 30 of the Regulations, there is no need to proceed in accordance with the Regulations.  However, the company should still assess whether entering such transaction contract is considered a major event, and, if so, the company should submit such matter to the board of directors for discussion in accordance with Article 14-3 of the Securities and Exchange Act, the company’s articles of association and Article 7 of the Regulations Governing Procedure for Board of Directors Meetings of Public Companies.  Assessment should also be performed as to whether the transaction qualifies as a matter that has a significant impact on shareholders’ interest or securities price under Subparagraph 2, Paragraph 3, Article 36 of the Securities and Exchange Act, and whether a public announcement of major event should be made.
24. In accordance with Article 45 of the Financial Holding Company Act and rules governing non-lending transactions between an insurance company and interested parties established under the authorization of Article 146-7 of the Insurance Act, there are certain restrictions on the procedure for approval of transactions with the interested parties.  These are procedures regarding related parties in industries requiring special approvals, such as financial institutions.  How should the Regulations be applied?
Answer:
In accordance with Article 2 of the Regulations, a public company should acquire or dispose the assets in accordance with the Regulations, unless other legislations apply.  Therefore if the decision-making process is already provided in relevant regulations for the financial industry, such regulations should be applicable.  If there is no such regulation (such as documents required for related party transactions, provision for special reserve or procedure for public announcement, etc.s), the Regulations should be applicable. 
V. Engagement in Derivatives Trading
25. Is the purchase and sale of call (put) options and hybrid instrument part of the scope of derivative trading?  Is it required to provide a CPA’s opinion?

Answer:
The provisions of the Regulations in relation to derivative trading are not applicable to the sale and purchase of call (put) options by public companies.  Provisions of the Regulations in relation to acquisition or disposal of securities should be applicable.  In case of securities that are not traded in the Exchange or through securities dealer, a CPA should be asked to provide an opinion in accordance with Article 10 of the Regulations.  As for whether sale and purchase of hybrid products constitute derivative trading, Article 4 of the Regulations and the Financial Accounting Standards should be applicable.  In case of derivative trading, provisions of the Regulations in connection with derivative trading should be applicable.
26. Article 18 of the Regulations provides that there must be a maximum loss limit in the procedure of derivative trading.  Does it mean that the contracts must be terminated when the maximum loss limit is reached?  Also, if a company engages in derivative trading for hedging purpose and, to increase the effect of hedging, the company does not define a maximum loss limit in its procedure for derivative trading, is it considered compliant with the Regulations?
Answer:


(1) In accordance with Article 18 of the Regulations, when a public company engages in derivative trading, it should establish a procedure for derivative trading.  An amount of maxium loss limit should be defined for derivative trading, all positions should be evaluated regularly and necessary measures should be adopted in case of any anomaly in order to avoid excessive exposure for the company from derivative trading, causing damage to shareholders’ interest.  As for whether the contract should be terminated, it should be handled properly in consideration to the company’s purpose of transaction and the risk undertaken by the company.
(2) When the company does not provide an amount of maximum loss limit in the procedure in order to increase the effect of hedging, it will constitute a violation of the Regulations.  Also, when a company fixes an amount of maximum loss limit from derivative trading for hedging purpose, in addition to considering its own risk management measures and hedging strategies, the amounts of the positions for which hedging is required and the risk exposures should also be taken into consideration in order for the reasonable amount of maximum loss limit to be defined.  If the loss from any transaction reaches the defined amount of maximum loss limit, the information should be disclosed in accordance with Subparagraph 3, Paragraph 1, Article 30 of the Regulations.
27. Subparagraph 2, Article 19 of the Regulations stipulates that the person performing derivative trading should not be the same person who confirms and settles the transaction.  It means that three different persons should be responsible for the trading, confirmation and settlement.  Alternatively, two persons should be responsible – one responsible for trading and another responsible for confirmation and settlement.  Does Subparagraph 3, Article 19 refer to one person or three persons for risk evaluation, supervision and control?
Answer:
Subparagraph 2, Article 19 stipulates that the person performing derivative trading should not be the same person who confirms and settles the transaction, i.e., there should be at least 2 responsible persons.  Subparagraph 3, Article 19 also stipulates that risk evaluation, supervision and control can be performed by one person or different persons.  Such tasks may be performed by the proper persons designated by the company in accordance with the actual requirements and without damaging the soundness and effectiveness of the internal control system.
28. In accordance with Article 20 of the Regulations, when a public company authorizes relevant staff to perform derivative trading in accordance with the procedure established by the company, a report should be filed with the board of directors after the fact.  Does the reporting to the board of directors refer to the name of the authorized person, transaction amount or each transaction?
Answer:
The reporting to the board of directors after the fact provided under Article 20 of the Regulations refers to information of each transaction such as consolidated amount and relevant loss and profit.  As for the authorization level and transaction limit amount, they should be specified in the procedure in accordance with Article 18.  In accordance with Article 7, the established procedure should be submitted to the board of directors for approval and then to the shareholders’ meeting for consent.
29. Does the derivative trading that should be recorded in the log book in accordance with Article 21 of the Regulations refer to each transaction or amount?  Also, does the date of board approval that should be recorded refer to the date on which each transaction is approved or the date on which the amount limit is approved?  If relevant persons are authorized, what should be recorded as the date of board approval in the log book?

Answer:


(1) Derivative trading to be recorded in the log book should include each transaction and the authorized amount limit.
(2) The date of board approval to be recorded in the log book should be the date on which each transaction is approved and the date on which the amount limit is approved.

(3) If relevant persons are authorized, the log book should record the date of reporting to the board of directors.
30. Paragraph 2, Article 21 of the Regulations stipulates that the transaction department should be audited every month for compliance with the procedure for derivative trading and that audit report should be prepared.  Should this matter be included in the audit plan?
Answer:
Paragraph 2, Article 13 of the “Regulations Governing Establishment of Internal Control Systems by Public Companies” provides the following: “A public company shall include as audit items in its annual audit plan for each year the control activities for major financial or business activities such as for acquiring or disposing of assets, engaging in derivatives transactions, extending loans to others and granting endorsements or guarantees for others.”  Therefore, matters provided under Paragraph 2, Article 21 of the Regulations should be included as monthly audit items under the annual audit plan.
VI. Corporate Merger, Demerger, Acquisition and Transfer of Shares
31. If the amount of an acquisition of all shares of a subsidiary is only a few million dollars, is it required to submit to the shareholders’ meeting for approval, including relevant matters such as board meeting on the same day and confidentiality in accordance with Section 5, Chapter 2 of the Regulations.
Answer:
Whether or not acquisition of all shares of a subsidiary should be approved by the shareholders’ meeting is subject to the provisions of corporate merger and acquisition legislation.  Relevant matters should be carried out in accordance with the Regulations.
32. When a public company carries out merger, demerger, acquisition or share transfer, relevant information should be disclosed in the prescribed format.  The prescribed format requires disclosure of the impact of the acquisition on the book value per share and earning per share.  Is it required to disclose the actual impacted figures of book value per share and earning per share?  If the actual impacted figures of book value per share and earning per share are disclosed, are the provisions regarding preparation of financial forecasts applicable?
Answer:
When a public company carries out merger, demerger, acquisition or transfer of shares, the impact of the acquisition on the book value per share and earning per share should be disclosed in the prescribed format in accordance with Article 30 of the Regulations.  However, the actual impacted figures of book value per share and earning per share do not need to be disclosed.
VII. Disclosure of Information
33. What is referred to by the “date of occurrence of the event” under Article 30 of the Regulations?  For investment in Mainland China, is the date of approval by the Investment Review Commission of the Ministry of Economic Affairs (hereinafter the “Investment Commission”) the date of occurrence of the event?
Answer:

(1) In accordance with Subparagraph 6, Paragraph 1, Article 4 of the Regulations, the date of occurrence of the event means the date of transaction contract signing, date of payment, date of consignment trade, date of transfer, date of board or director resolution or other date on which the transaction counterparty and transaction amount may be determined, whichever is the earliest.  However, if the investment requires approval by the competent authority, the date should be the above date or the date on which the approval from the competent authority is received, whichever is earlier.
(2) The date of occurrence of the fact should be determined based on the time when the conditions such as the transaction counterparty and transaction amount may be determined.  If the company makes investment in Mainland China pursuant to a board resolution and if the transaction counterparty and transaction amount may be determined on the date of board resolution, the date of board resolution should be the date of occurrence of the event, not the date of approval by the Investment Commission.
34. Article 30 of the Regulations stipulates that the company should make public announcement and filing “within 2 days” from the occurrence of the event.  How should the days be calculated?
Answer:
The date on which the transaction counterparty and transaction amount for the acquisition or disposal of assets by the company are determined is the date of occurrence of the event (such as: May 10th).  The company should make public announcement or filing within 2 days from the date of occurrence of the event (May 10th), i.e., before May 11th.
35. If the company signs an important contract such as for acquisition or disposal of major assets or for investment in Mainland China, which has certain impact on shareholders’ interest or securities price, is it true that only information of the major events are subject to public announcement and public announcements required by the Regulations are waived? 
Answer:
In accordance with Article 30 of the Regulations, when a company acquires or disposes of any asset that meets the criteria requiring public announcement, the company should make a public announcement and filing within 2 days from the date of occurrence of the event.  Also, the Regulations provides for different formats of public announcements for acquisition or disposal of assets based on the type of asset transaction, so that public investors can learn about the relevant information.  Even if the company has published information of major event in accordance with Paragraph 2, Article 36 of the Securities and Exchange Act, the company should still publish information on the Market Observation Post System in the format required by the Regulations.
36. Subparagraph 3, Paragraph 1, Article 30 of the Regulations stipulates that the standard of public announcement and filing for timely information disclosure regarding derivative trading is when the “loss” from derivative trading has reached the maximum loss limit for all or individual contracts provided under the procedure”.  Does “loss” refer to realized or unrealized loss?
Answer:
The term “loss”, under the above-mentioned provision, means the total amount of realized losses and unrealized losses.
37. What is the definition of “professional investor” referred to under Item 2, Subparagraph 4, Paragraph 1, Article 30 of the Regulations?  If securities dealers or underwriters are “professional investors”, are the securities acquired or disposed of by them outside the scope of assets defined under the Regulations not subjectws to the governance of the Regulations?  If they are subjected to the governance of the Regulations, are the securities acquired or disposed of by securities dealers or underwriters waived from public announcement and filing in accordance with Item 2, Subparagraph 4, Paragraph 1, Article 30 of the Regulations?
Answer:

(1) Item 2, Subparagraph 4, Paragraph 1, Article 30 of the Regulations stipulates that sale and purchase of securities by professional investors in domestic and overseas stock exchanges or business locations of securities firms are not subjected to the requirements of public announcement and filing within 2 days from the date of occurrence of the event as provided by the Regulations.  The so-called “professional investors” means financial institutions that can operate securities activities such as securities firms (dealers and underwriters), financial companies or insurance companies in accordance with the Securities Transaction Act, Banking Act, Insurance Act, Financial Institution Act and any investment holding company that files an application for listing of stocks on the Exchange or GTSM in accordance with the Rules Governing Review of Securities Listings (Listing on the GTSM) of the Exchange or GTSM should still make public announcements and filings in accordance with the rules.
(2) In accordance with Subparagraph 1, Paragraph 1, Article 3 of the Regulations, the applicable scope of assets referred to in the Regulations includes investment in stocks, government bonds, corporate bonds, financial bonds and securities embodying funds.  Therefore, “securities” acquired by securities firms acting in the capacity as dealers or underwriters are expressly included in the scope of application of the Regulations and Item 2, Subparagraph 4, Paragraph 1, Article 30 of the Regulations excludes acquisition or disposal of securities by professional investors from the scope of required public announcement.  Therefore, securities acquired by securities firms acting in the capacity as dealers or underwriters are within the scope of assets under the Regulations and the relevant provisions of the Regulations are applicable.
(3) Also, in accordance with Article 2 of the Regulations, acquisition or disposal of assets by public companies should be done in accordance with the provisions of the Regulations, unless other legislations apply.  Thus, when securities firms acquire securities in the capacity as dealers or underwriters, unless the following events occur, public announcement and filing are required in accordance with Article 30 of the Regulations if the transaction amount of the securities reaches the threshold for public announcement and filing.
i. Application of other legislation in accordance with Article 2 of the Regulations.  For example, securities underwriters are required to make underwriting public announcement in accordance with Article 2 of the Regulations Governing Securities Firms.  Therefore, Article 30 of the Regulations is not applicable.
ii. Sale and purchase of securities in domestic or overseas stock exchanges or business locations of securities firms in accordance with Article 30 of the Regulations.
38. Is the provision regarding “The cumulative transaction amount of acquisitions and disposals of the same type of underlying asset with the same trading counterparty within the preceding year.” under Subparagraph 2, Paragraph 2, Article 30 of the Regulations applicable to acquisition or disposal of different funds from or to the same financial institution?
Answer:


(1) Subparagraph 2, Paragraph 2, Article 30 of the Regulations regarding “The cumulative transaction amount of acquisitions and disposals of the same type of underlying asset with the same trading counterparty within the preceding year.” is set forth for the following purposes.  If a public company acquires or disposes of major assets of the same nature from or to the same counterparty and if the accumulated amount within one year is significant, such counterparty will have an impact on the prices of the relevant transactions and the profit and loss thereof and the acquisition or disposal of the relevant assets will have an impact on the use of the company’s funding.  Therefore, major transactions for acquisition or disposal of target assets of the same nature from or to the same counterparty that are accumulated within one year are important information and should be disclosed timely in order to protect the investors’ interest.

(2) Based on the purpose of the regulation mentioned above, when a public company acquires or disposes of different funds from or to the same financial institution, and if the target of such transaction is a public fund, since the relevant transaction price already has an objective determination basis, application of Subparagraph 2, Paragraph 2, Article 30 of the Regulations regarding “The cumulative transaction amount of acquisitions and disposals of the same type of underlying asset with the same trading counterparty within the preceding year.” may be waived.
39. When information regarding acquisition or disposal of the same fund from or to the same financial institution is disclosed, other than the public announcement required for transactions exceeding the threshold of major assets by the amount of single transaction, how should the cumulative amount prescribed under Paragraph 2, Article 30 of the Regulations be calculated if the amount of the single transaction does not exceed the threshold of major assets?
Answer:
If the same public fund is acquired or disposed of from or to the same financial institution within the same year, the accumulated transaction amount may be calculated in accordance with Subparagraph 2 or 4, Paragraph 2, Article 30 of the Regulations.
40. Article 31 of the Regulations requires a public announcement and filing within 2 days from the date of occurrence of the event if any merger, demerger, acquisition or transfer of shares is not completed on the date designated under the contract.  Does the date of occurrence of the event refer to the designated date or the date on which knowledge of the transaction is received?
Answer:
In accordance with Article 4 of the Regulations, the date of occurrence of the event referred to in the above provision means the date on which it is learned that the merger, demerger, acquisition or transfer of shares is not completed on the date designated under the contract.
41. What is the scope of “Mainland China area investment” referred to in the Regulations?  If a domestic public company invests in Mainland China through a third territory and raises funding required for the operation of the invested business in Mainland China, with bank loans borrowed by a company in the third territory and endorsed and guaranteed by a domestic public company, and if the funding acquired is considered a type of investment under Article 4 of the Regulations Governing the Approval of Investment or Technical Cooperation in Mainland China, which results in a obligation to make filing with or seek approval from the Investment Commission in advance, is it required to issue a public announcement regarding investment in Mainland China in accordance with Article 30 of the Regulations?
Answer:


(1) In accordance with Subparagraph 7, Paragraph 1, Article 4 of the Regulations, “Mainland China area investment” refers to investment in Mainland China in accordance with the Regulations Governing the Approval of Investment or Technical Cooperation in Mainland China (hereinafter the “Approval Regulations”) by the Investment Review Commission of the Ministry of Economic Affairs (hereinafter the “Investment Commission”).  Article 4 of the Approval Regulations stipulates that “Mainland China area investment” refers to the acts of creation of a new company or business in Mainland China, recapitalization of an existing local company or enterprise, acquisition of shareholding of an existing local company or enterprise, or establishment/expansion of a branch office or business by a Taiwanese individual, corporation, association or other organization.  Also, if any Taiwanese individual, corporation, association or other organization directly or indirectly invests in any company in a third territory, possessing influence to direct the operation of such company, and if such company engages in the above acts, such setup also constitutes an “Mainland China area investment”.
(2) When a domestic public company invests in Mainland China through a third territory and raises funding required for the operation of the invested business in Mainland China, with bank loans borrowed by the company in the third territory and endorsed and guaranteed by a domestic public company, even if the domestic company only provides an endorsement and guarantee and does not directly acquire the relevant assets and meets the criteria of “Mainland China area investment” under Article 4 of the Approval Regulations whereas filing with the Investment Commission is required, it constitutes “Mainland China area investment” stipulated under Subparagraph 7, Paragraph 1, Article 4 of the Regulations and a public announcement for investment in Mainland China is required in accordance with Subparagraph 4, Paragraph 1, Article 30 of the Regulations.
42. Is it required to issue a public announcement for an investment in Mainland China by a public company under Articles 4 and 30 of the Regulations, regardless of the amount of the investment?  What should be done if the Investment Commission denies the application for investment in Mainland China after public announcement and filing are done within 2 days from the date of occurrence of the event?
Answer:


(1) In accordance with Subparagraph 4, Paragraph 1, Article 30 of the amended Regulations, public announcement and filing are only required if the amount of transaction of investment in Mainland China exceeds 20% of the paid-in capital of the company or NT$300 Million.

(2) After the public company makes public announcement and filing for investment in Mainland China in accordance with the Regulations, if the competent authority subsequently denies the application for investment in Mainland China, then in accordance with Subparagraph 3, Article 31 of the Regulations, relevant information such as the date of the original public announcement and filing, the name of the invested company in Mainland China, the planned amount of investment, the counterparty of the transaction and the date of denial by the competent authority should be disclosed on the Market Observation Post System within 2 days from the date of occurrence of the event.

VIII. Supervision of Subsidiary 
43. For subsidiaries that are not public companies, is expert’s opinion required for acquisition or disposal of assets in accordance with the provisions of the Regulations and is an assessment of the reasonableness of the transaction price and establishment of a special reserve required in accordance with Chapter 2 of the Regulations?  For subsidiaries that are not public companies, is the the parent company required to make public announcement and filing on behalf of the subsidiary for the acquisition or disposal of real property from or to a related party, regardless of the amount?
Answer:


(1) Considering that a parent company has the power of control over its subsidiary and that any transaction for acquisition or disposal of assets also has certain impacts on the interest of the parent company’s shareholders, Paragraph 3, Article 7 of the Regulations stipulates that the public company must provide a control procedure for the acquisition or disposal of assets by its subsidiary in its procedure for acquisition or disposal of assets and shall procure that its subsidiary establishes and executes a procedure for the acquisition or disposal of assets in accordance with the provisions of the Regulations.  An expert should be asked to provide an opinion in accordance with the Regulations and the provisions under Chapter 2 of the Regulations should be applicable.  Also, if the value of the assets to be acquired or disposed by the subsidiary assessed in accordance with Articles 15 and 16 of the Regulations is lower than the transaction price, the parent company should, in accordance with Article 17 of the Regulations, provide set up a special reserve for the difference between the transaction price of the real property and the assessed value in accordance with Paragraph 1, Article 41 of the Securities and Exchange Act and in proportion to the shareholding percentage.
(2) For subsidiaries that are not public companies, the parent company should make public announcement and filing on behalf of the subsidiary for the acquisition or disposal of real property from or to a related party, regardless of the amount.
44. If a subsidiary of an investment holding company or financial holding company listed on the Exchange or GTSM is a public company, is public announcement and file required for acquisition or disposal of assets in accordance with the Regulations?  Or should the investment holding company or financial holding company perform the public announcement and filing on a consolidated basis, meaning that the subsidiary is waived from such obligation?
Answer:
Article 36-1 of the Securities and Exchange Act authorizes the FSC to establish the Guidelines for Acquisition and Disposal of Assets by Public Companies.  Article 2 of the Regulations stipulates that acquisition or disposal of assets by any public company should be conducted in accordance with the provisions of the Regulations.  Therefore, if a subsidiary of an investment holding company or financial holding company listed on the Exchange or GTSM is a public company, its acquisition or disposal of assets is subjected to public announcement and filing in accordance with the Regulations.  In accordance with the Procedures for Verification and Disclosure of Material Information of Companies with Listed Securities by the Exchange of the GTSM, if a company controlled by or a subsidiary of an investment holding company or financial holding company listed on the Exchange or GTSM has any major transactions involving acquisition or disposal of assets, the investment holding company or financial holding company listed on the Exchange or GTSM should carry out matters related to disclosure of important information.
45. If the subsidiary is not a domestic public company, Paragraph 1, Article 30 of the Regulations should be applicable regarding the threshold for public announcement and filing, which is 20% of the paid-in capital.  Is the threshold calculated based on the amount of the paid-in capital of the public company or the subsidiary?  Also, when the acquisition or disposal of assets done by the subsidiary reaches the threshold of 20% of the paid-in capital and the obligation to acquire an expert’s opinion arises, is the threshold calculated based on the amount of paid-in capital of the public company or the subsidiary?  
Answer:
In accordance with Paragraph 2, Article 33 of the Regulations, the threshold of public announcement and filing by a subsidiary as stipulated in Paragraph 1, Article 30 is calculated based on the amount of paid-in capital of the “public company”.  As for the threshold which determines whether an expert’s opinion is required to a subsidiary of a domestic public company as stipulated in Articles 9 to 11 of the Regulations, the amount of the paid-in capital of the “subsidiary” should be used.
IX. Foreign Company 
46. Are the Regulations applicable to foreign companies?  If the Regulations are applicable, is Article 33-2 of the Regulations applicable to the basis of calculation?

Answer:


(1) In accordance with Article 165-1 of the Securities and Exchange Act, Article 36-1 of the Securities and Exchange Act is also applicable to foreign companies making initial public offering on the Exchange (GTSM or Emerging Market).  Therefore, foreign companies whose initial public offering is approved on the Exchange (GTSM or Emerging Market) should also follow the relevant provisions of the Regulations that are established under the authorization of Article 36-1 of the Securities and Exchange Act.
(2) Also, in applying the Regulations to foreign companies making initial public offering on the Exchange (GTSM or Emerging Market), calculation of the threshold of major transactions also includes “20% of paid-in capital”.  However, if the stock of the foreign company making initial public offering on the Exchange (GTSM or Emerging Market) has no par value or if the par value is not NT$10, then in accordance with Article 33-2 of the Regulations, the provision of the Regulations stipulating the transaction amount, which is 20% of the paid-in capital, should be calculated based on 10% of the shareholders’ equity of such foreign company making initial public offering on the Exchange (GTSM or Emerging Market).
(3) Also, the Regulations are also applicable to the foreign subsidiary of the domestic public company or any foreign company making initial public offering on the Exchange (GTSM or Emerging Market).  Therefore, if the stock of a foreign subsidiary of a domestic public company or a foreign company making initial public offering on the Exchange (GTSM or Emerging Market) has no par value or if the par value is not NT$10, in applying Articles 9 to 11 of the Regulations regarding the requirement of an expert’s opinion and Article 14 regarding the threshold of determination for procedures to be performed under related party transactions, Article 33-2 of the Regulations should also be applied and 10% of the shareholders’ equity of the subsidiary should be used for calculation in lieu of 20% of the paid-in capital.
X. Other
47. Will the Regulations be amended whem the International Financial Reporting Standards (hereinafter the “IFRSs”) are adopted in R.O.C.?
Answer:
The definitions for related parties and subsidiaries under Article 4 of the Regulations are consistent with the IFRSs of securities issuers.  Therefore, after companies listed on the Exchange (GTSM) start to adopt the IFRSs starting next year (2013), the procedure for acquisition or disposal of assets of the companies may be amended in accordance with the applicable IFRSs.
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