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SRR R THUBME L (HE) o' T TR —TEAYHUE bl R SR TR T R
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RETF ARy T AR - PR REBEMMEEEE S > KEFEFFRIC T RIERE
fEE T HHEE - BT MEREE ) MZFESEA g ? & — "
A B UE AR DIEEFE ? ILERES I E F#E |

8] KELE - BEFMERRN "HEEFZEE - BT  WEHEE,

mEikbe 74 FEEEFE 577 SHNEAR (GUER) 5+ T EEFLSE
BRI RIEERFEESE THRE-HZSE - #UNKEEFEESE >
SRR - FFREHM S AR E 2T RIS > SURESE - B#ITHNEEFEE
77 By ELRTHR - BARERKOL © | fenihbe 96 R G 528 2453 SR EAIRIRGE R © T
AR ERCERAAEES CHFE - #TNKEE TR > BEODUSE, -
FH R R AR AT A - BEFRREZ T RIRIN T B EEF CHE - #17  LHFEE
5 o BR—HEBELZFEA - HEERAEE T AEESCEE - BT AENKEEH
IV > Rl R -

LF3R - HRE4R

aEEFERE T oA SRR - EFTFI LT R R 0RE - R
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PREXEE 2T FFLARFFRESZA N FE - FESTE T B

R FHARIBAREEBERAFERZFE G2 P FE A f

LW H IR o T XA AR SR ERR AT AR 00 ERYERT S 28
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BINZEARE R © TIREEAG R FFRTRFHEEER —ELME - (3
FRCEAR G NAREEE  RKEFAVEFEE TR > HE 2 KIS B R
c BRREZANLIELAEEE#T ARG EE > Htifis LEE > FEiL -
WL —H TEEERCEE - BT MEINEE , BIHEZNETE - iR
f?éaﬁéc&ﬁ{f{ﬁz?%’% C RITHEECAEES - T EEZ A EE S HRE & E
ﬁ% HE o HFMEETT A IRETF TSR AR - RAODECF A T < 221
o BEEEER SRS 94 FES LTE 1 BEREBAR (IKBEE) MRk

Ao Mas B EER CHE 5’% 7 MENEE "EEFEEFLGEERZE
BT NEREHE, TR
3.8 Tk, R

—ER AR - REZFFEIGZ AT R T A EE - HTNEE A EES 1T R AEE
oo ERBEARRHERE Rule 10b-5 “in connection with purchase or sale of any
security” (G REAEMFETFHE N EH P LI AR ) —RRIMK - EBIRESEE
O AVAN ETLJ\EﬁiBfﬁEI’]EjZ,\ "ER L ERIR - ZENEHR T AR EFREREE

rgalE o
2 X[k "ARESE, BN

#A“In connection with purchase or sale”fJi2f# » Loss #i%$5H! » A VUIEM & HE
ERRAN B— MREZASHE ARBERHERASECH TEEF (82
JEBEE) > EMEITRER T ERMERE | JE B IR AR E R E
g » HEGHTHRENEEN T REEIESR uﬂﬁff’Eﬁiﬁ%Z TR HEENR
Rule 10b-5 - = > FFHEABE S ET BN EE L "FHE |, (nexus) - A
FIEEFSHBEEGREZFHFAT > JHEF THA (someone) Eﬁﬁﬁgﬁﬂjﬁ

ATy FFRAIATECOT R ANIRA SIS - T AREEE | 2]
S ME Lo BEEIEEG T 2 BE 020049 = 5- B0 F 370
o [ﬁwm94&;§;§*“ TELRF R (22 %) wipk 2z T2y 11?“*%%“ $ES

2R~ FE f‘g*%%’%f"’ﬁé%ﬂi%ﬁiﬁw ii%a‘ﬂ“?mé A AR NER N A
CEEFEAT R 2} %;ﬁ;ﬁ’ﬁ%«ﬂwz BERIAMTRG A résériirﬂ«urlmxp,
’\J-;;B’&,E'?;Rmﬂlﬁf TaaT s o

THER GBI FEERE - P ’i%?‘,‘"%’19928 B A B R0 F 3280 SR
EBpo? o 92 EREVHFFTE 1936 LA E BN - SRR SPE S i e S HE 1
Frlteirs-z2y-p1tiEwg B %%%pfﬁp'%pﬁf\i%% g 50
WANEF MG BESZEE %? ------ :jif’fa’ﬂk’t”’—gj'ﬁ_,k_\#_qk_t]i]r&o ...... b

PEERERAERE -FEAF I REI LG AAAME - S4B R EREFRT S 1074
%‘fug\i ‘L(Wgﬂé’&) rl—x‘f]/z‘f"ﬁ/ﬁ—fﬁk‘?gg?‘%’ff‘?f\;%%'\? p_&»—’»f"&#ﬁrﬁgmj
8 Shivers v. AMERCO, 670 F.2d 826, 829-830 (9th Cir. 1982).
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DARERL - *580Y > ER A AR RS AL EEE AsHE A
—RERGLALERGEFA?

(—) HEH

1. Birnbaum % (8% B A — & ¥ AJE B ~ Birnbaum Rule) "

AR EFRAZ Newport ## /N 7. —BERCHR - AAERHMIEUREAIRER - S
TR L —FRER - FEKAVMKIRE 1934 FFE57%0 51k Section 10 (b) K38 75748 & H
ZEGHIER Rule 10b-5 5 AKRZEH » R4 d Feldmann HIEFR K F5— S
Wilport 2 7] F - B4 1k 2 11 B4 3f Newport /3 7] ke Ho i BGEITEEEL -

MHEAZ BEREANT © #idi Feldmann £74 Newport /A H[# 40%.2 EiE K - £
U5 2 5 FEHIRE - WAB(EE S K 5 Newport 28 7] HERAY I FE 38R —RIEE R
A o s Stamm - Aheim ~ Rohr ~ Lorenzen ~ Sheaffer §z Ballantyne A 1950 & 6 H
* 8 HHEM#EE Newport N FZHEE » HZ Feldmann ] - jR L HAR
Follansbee #fj§#/\ 7] )z Newport N EIEAER R & 3 H » K8 Follansbee A\ H]ATHE
BRI > AEE T #E Newport A F R 288 R BUSHE SHVER - R > R
1950 £ 8 HFf > Feldmann FI|F H#Z{T Newport AFEERIES > 5T
Follansbee HYZE4] » H A 1950 4= 8 H 31 HKFHAE N 2 K LLS iR i E AU E S

(&R 22 J6) HVE T Wilport /2 H] - Wilport 23 &2 H -2l g3 B /24 =] Fr gl oL
ZNE D FREEEN R EZE PR ERMEE RENHE > BE Newport L FE
RUR AHAR EL M s A2 7 5 E8REA T » R frl Wilport & SR T HIAN L S AR E (
premium price ) 7 Feldmann DUEVSfEHIRE - RIREEE T AT > Feldmann J H
fh & S hE R &Rk 0 BB Wilport /A &) 2 & 2 M A& A Gibson ~ Mericka ~ Mitchell ~
Cobourn Jz Paxton HU{{: 2 BT 5% Feldmann 7 Efih k&35 S ¥t Newport 23 5] 5z
HIR R 2 %258 AFH5 (fiduciary obligation) 4b » #EFFIRFRH - #E R EE Follansbee
W& OF BB & Feldmann (HERRETR - 55 LUE #2772 B SRS 1 1 (R BR
it ( misrepresentation ) ° fA 1950 £ 8 A 3 HEHAY—EHE 4 » Feldmann F5H]
» FHRA T A HEE B R EES (uncertain international situation) | » #Eid Follansbee
R fERE ik - 595% 1950 4£ 9 H 14 HAY—EHE A > Newport 2 F]HHTE
HEFR Gibson HEAAIRK Feldmann & RAITR - EAREEHEER  IRRIEEHE
Newport /3 5] B[KF iRy 52 Wilport 23 B #EHIHY T/ F] -

? SEC v. Clark, 915 F.2d 439, 449 (9th Cir. 1990).

" LOUIS LOSS & JOEL SELIGMAN, FUNDAMENTALS OF SECURITIES REGULATION 1038-
1039 (5th ed. Aspen Publishers 2004). ¥ ¢ > T3 B ;T H - #Fx @4 | & Tk &% | o
Th) o % S BeERIFILE T U s 2 X I 0 id. at 1038.

% 5 B 3 A T 5|2 Bimbaum v. Newport Steel Corp., 193 F.2d 461, 462 (2d Cir. 1952),
cert. denied, 343 U.S. 956 (1952).
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IR ESRE S PR fR T AR, (in connection with) Feldmann {855 5%
ZAT Ry » ¥ Newport X FRYRERGERCFERR » RIHUZES T Rule 10b-5 < 2R(f » #1755
beadFy Rule 10b-5 (EREAR " HERCBE NSHHE NZFFR, - I EARAE
WA GER ZFE NBBEE TIE ) BB A HE N2 EFERER - °

FFFAFEEE 0 Rule 10b-5 3 AME#E AR BRI FBE ASRHE A » MESE
MIZE IR TEMEMAON L AURERC e AR EE RN EH A RBA N2 EREE
o FERR AT R - —MERG T AW EANEBENHE CE W (R IT
FHAZR T RHEFESFEESNE > E "G L —HERES 2 BR
Bt g bt — HEE -

FEREREER o EHIE Rule 10b-5 2/ » 2387 HE S E TR HE -
(#1933 FE % Section 17(a) % 1934 3575 1F Section 15(c) » 1933 F &2k
Section 17(a){E# EFFIRENERE S TIBE A | (RBEEE > 1 1934 FFERZE
Section 15(c){# & OTC (over-the-counter) i 3528 F A0 G B H B ra I ZEHR T B - 200
REE ANBEFRACEE SR » IR (EHEEFRNE N FRER - JE > 1942 4
5H 21 H > @BEFHE Rule 10b-5 ZKFHPASL— " JKIA ,  Rule 10b-5 & By Wy 2
T BEE A EREEEREER 1933 F5857 1% Section 17(a) 2 AHFEIFRH - [F]HF
R THE AN, & "THEA, (AHERR "THEAN, ) - &= Rule 10b-5 fff—HYIT
EHEW > Z LR Rule 10b-5 Fr{f YIS B Section 17(a) 2 S » IL—17EHRY
AL EEN G RS Section 17(a)fy3CF » LL TR A (any person) ; HY
X TEEE A (the purchaser) |, > KM EE—H " HREEMESFWERE (in

connection with the purchase or sale of any security ) | [t °

2R paehd AR G R AL Rk o
31933 2% %% Section 17(a) : M@ T LA A TwBFBLAH#IELET Y (&> Gramm-
Leach-Bliley Act 2. Section 206B) h& ¥ ¢ » iZiw A 2 (FE HA B RR@* VERFIRY 2

ERERSENZ G E AL AR, LT L
(D> e = i~ 37 F S J T TFHT S 0 &

QD EFARAMA  HEABF CEPI PR AEFEA B2 IR AL B
TSN ERIRE & SR AR

QiEF iz 2 SF FER > A e LA FR SR Y o

Ja % 47 o (a) It shall be unlawful for any person in the offer or sale of any securities or any
security-based swap agreement (as defined in section 206B of the Gramm-Leach-Bliley Act) by the
use of any means or instruments of transportation or communication in interstate commerce or by
use of the mails, directly or indirectly—

(1) to employ any device, scheme, or artifice to defraud, or

(2) to obtain money or property by means of any untrue statement of a material fact or any omission
to state a material fact necessary in order to make the statements made, in light of the circumstances
under which they were made, not misleading; or

(3) to engage in any transaction, practice, or course of business which operates or would operate as a
fraud or deceit upon the purchaser.
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{HJ2 EEF ADUREHE > ¥ Rule 10b-5 PRIEHAVEEBEAE N H%E - ERIBITRESF A
SERERE N T R AFIANEAKE WEEILEER BRI ERE o BlE R
—2E ERDBERI—HWMEE 1934 FEFALHE - HEEIDENEKEY
K% > Section 10(b)kz Rule 10b-5 i@k 7 EFIHMMEIER - EEEHERE
NEIMI R R Z NN ERZFEANBT 2 BER » HFEEEECFEFERRE -
1934 35781 Section 16(b) {5 BH S AYER 758 17 AN BB - R YRS A A B (5
B8 BN FIRE SR M A - B RESSERREA » "FY Section 10(b) /R EREEMIHI A E -
FEATHIZE » AR A e (AR i B 58 25 1 S B B R B 2 SR (R BRI B BT Ry - T IR
HHEH AT EE CERNEEHT R (fraudulent mismanagement) ; Rule 10b-5
AR TR E AR E A - HRERR P ARERAR S 2HBE A8 HE A

1934 E# %% Section 16(b)TEmam e b2 27 1T(b)= B MR 2 DB BEAELE o
AP RETF A CEFAGEA G T A H B T AR R E A
@&%am@‘ﬁg@&%ﬁ&$§ﬁ<ig@uﬁﬁ%(%iﬁ%%%)ﬁ%agwﬁi
VHEL 2 ES AFH ALY (253 Gramm-Leach-Bliley Act Section 206B) » *t= B 7 p
AR IR T “,ﬁi AU THL N ESAAIFET GG MR AT T L G AT L R TR
B FRIBH»HE A I FAEGFRER > AR EX ) 4 % L gEe
BTSSRI HEG P RS ARSI AARA BT NARES B A PFAE e B2y
SRS AHIBT OB AR - F A AT RESGETE N TP AR R R
R RE R B FEF AT RE A L AP A RA R R AR A AP
JoR eI PRI R 0 G FEABE LG A TRz e p BJIFRL P AGE S E Y
P A A2 RE A FRPIIEIEZTIRAAVELIZ NG AN L2 BYTES
B MEXAH T Y (LA Gramm-Leach-Bliley Act Section 206B) PF32E i ot & & o
2ZERLE A ERT P EAFRFD DL B AAFHEE  GRHEEUAELBLE o
Ja % 4o 1 (b) Profits from purchase and sale of security within six months. For the purpose of
preventing the unfair use of information which may have been obtained by such beneficial owner,
director, or officer by reason of his relationship to the issuer, any profit realized by him from any
purchase and sale, or any sale and purchase, of any equity security of such issuer (other than an
exempted security) or a security-based swap agreement (as defined in section 206B of the Gramm-
Leach-Bliley Act) involving any such equity security within any period of less than six months,
unless such security or security-based swap agreement was acquired in good faith in connection with
a debt previously contracted, shall inure to and be recoverable by the issuer, irrespective of any
intention on the part of such beneficial owner, director, or officer in entering into such transaction of
holding the security or security-based swap agreement purchased or of not repurchasing the security
or security- based swap agreement sold for a period exceeding six months. Suit to recover such
profit may be instituted at law or in equity in any court of competent jurisdiction by the issuer, or by
the owner of any security of the issuer in the name and in behalf of the issuer if the issuer shall fail
or refuse to bring such suit within sixty days after request or shall fail diligently to prosecute the
same thereafter; but no such suit shall be brought more than two years after the date such profit was
realized. This subsection shall not be construed to cover any transaction where such beneficial
owner was not such both at the time of the purchase and sale, or the sale and purchase, of the
security or security-based swap agreement (as defined in section 206B of the Gramm-Leach-Bliley
Act) involved, or any transaction or transactions which the Commission by rules and regulations
may exempt as not comprehended within the purpose of this subsection.
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PRI » 37 iR e B AR e o T e ELE iy
(1) #& " Birnbaum &) | #HBH=RE L KL%

#e42 T Birnbaum JREHI | gﬁ(ﬁﬁﬁﬁ:(potennal pla1nt1ff)7r S FIRIEERS(EDS
KHE - (DBERRDEE A © ZERIEENERE : jZ.“TF%Eﬁ*UEI’JE
RENMAEERZE A - PQAFIREE © 2Zi# Am‘eﬁé’]ﬁfﬁ& =7 N SUN
AREEARNIHERNMAEEEFFERE A - QTR {TT&/\)S_Z?FEE{%/\ :
RN R A B AT A R a8 25 I E B0 & A E X Rule 10b-5 WYTT Ry ZEERAE - A0
RAFAGHZHE ASNHE AR FRE=JPZRE - Fr LUESRENT4
Zf 1 (derivative action)Zi £ 5t rBirnbaum FR#] | (Birnbaum limitation) o 38 » 55—
$E 2 kSR SEEE T Birnbaum JFUH AR - T

(2) "Birnbaum R R| | # i W@ E § FAc2 F AL

By 1969 GRS o SBEESE BB CL 2T - Bimbaum %2 T HEELA — HIE A
I, (purchaser-seller rule)IﬁT 3 A RE & & (i #8 Section 10(b)E{ Rule 10b-5 2.2
R E FE 47 (injunctive relief) o
2. Blue Chip &%

* Blue Chip % ¥ > F#7iZ e A F _Birnbaum % o @ F=RE 3 /2 fx 7730

% Birmmbaum % #_ Fx e ;4 > {F & 42 Section 10(b)%* Rule 10b-5 i?’f‘ﬁ » R
HE e Dy A # * 4 (actual purchaser and seller of securities ) » F]2*

B2k A 27 A A2 Rule 10b-5 2. 37 o B 20 E B 2 o2 3B 40T o

OELEE A EEELEE N3 I ER T
B 1957 4R R 1959 4F » S8 G A IE B G IS T AR R  0 E e

P s REALBFAFTABRE N AR F AR AT BEL AR YL (
nonpurchasing offeree) » & H ¥ 113 sk d i ERDOOBEP L A b5 L PR 8 € o Blue
Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 754 (1975).

1 See Schoenbaum v. Firstbrook, 405 F.2d 215, 219 (2d Cir. 1968), cert. denied sub nom. Manley v.
Schoenbaum, 395 U.S. 906 (1969).

7 Blue Chip, 421 U.S. at 737-738.

'8 SEC v. National Securities, Inc., 393 U.S. 453 (1969).

" Blue Chip, 421 U.S. at 752. % if » o3 B # * “rH4=cnZ 4] % % (“private injunctive
actions”) ¥ > LA FIFN AP AT Fo L LR TR W ARG N L e
AR P T ANBILE 5 e o E At kP Ay H or 42 o T Birmbaum & B
(TR R R ) R # %) » Mutual Shares Corp. v. Genesco, Inc., 384 F.2d 540 (2d
Cir. 1967); Kahan v. Rosenstiel, 424 F.2d 161 (3d Cir. 1970); Liberty Nat'l Ins. Holding Co. v.
Charter Co., 734 F.2d 545, 557 (11th Cir. 1984).

00w 3 B A T 5|25 0 Blue Chip, 421 U.S. 723.
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(“in connection with the purchase or sale of any security”) | Sk " G R{EMFESHH
WEIHE > & T, BEIHE Z{Ff A (“in connection with the purchase or
sale of, or ‘any attempt to’ purchase or sell, any security”) | - EE@EH » BUHHE
2 T T Section 10(b)tFILUEAHNRAER T HE , BE S EEME 2 E
N BT By (“to make section 10(b) also applicable to manipulative activities in
connection with any attempt to purchase or sell any security”) | o FHAE &SR

ik Section 10(b)HYREFHF > KB ERI R G #Z2 -
Q4 REFRARPATAAR LA > D f 4B BT
Section 10(b)HJFHFEE " ARMTMEE S EESHE | > 1933 F£55 757k Section
17(@HEHRE " RS TER ;) BHE R (“in the ‘offer’ or sale of securities™) |
e e ZEFEPIRY R E 2 % 0 TAIE B g A SR TRIEEE A XIEHE A B G E
SKHE > SRR - R FE WS IMDUREE < *ERE - SRR R E U
HE » ARG EER TFRIEEE ANIELE N B G E KRR -
(3) TBirnbaum R B) | © I F 32 1A KRR B
B0 EaRiEbe  #F 2 1 HI 58 [E Birnbaum ZEH R o PHNEWIDIZK - T
Birnbaum JF Al | —E#%FF 2 EIRERATARE » BN EBEEH 2B RINLASE » B
& =AW RE A — A -
W FFREFEBFALNGLAEEFREHT
2] 1934 £EFE75 1% Section 28(a) 2 HE » VAN IERIE A RN ZH " HIREE
; (“actual damages”) ¥ ° Rule 10b-5 W& 2H F HEEE | K> 7T LGERART
& THEE A —HE AJRH] |,  (purchaser-seller rule) - #ESR » 4[5] Affiliated Ute
Citizens ZLffrift > Section 10(b)Z BEFEFRFHEH LIS © il > K L2 AT DIE B
GHIEABEMDIEN - HKA > RBERHEEES S THEETHZEA (
putative plaintiff) | - 5 DIGEAN5EL I E B0 HH & 1M & S IP RIS _EIBA R

BRI > URBE IR R 4B (2B (conjectural and speculative

2V % 5 1933 &% %% Section 17(a) P ¢ % »t T & 4 | (offer) -

22 Haberman v. Murchison, 468 F.2d 1305, 1311 (2d Cir. 1972); Landy v. FDIC, 486 F.2d 139, 156-157
(3d Cir. 1973), cert. denied, 416 U.S. 960 (1974); Sargent v. Genesco, Inc., 492 F.2d 750, 763 (5th
Cir. 1974); Simmons v. Wolfson, 428 F.2d 455, 456 (6th Cir. 1970), cert. denied, 400 U.S. 999
(1971); City National Bank v. Vanderboom, 422 F.2d 221, 227-228 (8th Cir. 1970), cert. denied, 399
U.S. 905 (1970); Mount Clemens Industries, Inc. v. Bell, 464 F.2d 339 (9th Cir. 1972); Jensen v.
Voyles, 393 F.2d 131, 133 (10th Cir. 1968); Eason v. General Motors Acceptance Corp., 490 F.2d
654 (7th Cir. 1973), cert. denied, 416 U.S. 960 (1974); Dasho v. Susquehanna Corp., 380 F.2d 262
(7th Cir. 1967), cert. denied sub nom. Bard v. Dasho, 389 U.S. 977 (1967).

% Section 28(a)#_12 3 Section 10(b) 7 B % 3 chik 2 — o

Momws FiEp e b THEEE AR TRPEEALTHT
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recovery ) ; - EAMEE S EN HHEESE AN ZEAEZE (subjective
hypothesis ) [iE - »
G)EEENM A PIFLEZ YR*

S22 1934 fEFEZCEE Section 29(b)AHE » —13 " #AY | ERK 1934 FFEX
EHETRER 2y — AR S RN RN - HEEREFEREE K
HEFEF TR RS HE 8 - ZFEN Section 10(b) 21T Ry B -
AINGASE o -

(6) BX3r& R R B A F IR > d 2l p 2R

B R R AE R S 5 SR G B B ASBR ] o Section 10(b)2BA/RFFHE » EHEFEE
TTRRRRAL AT R 3 > T A2 EH Y R B R 2 o 70 SR B o 3 A A 5 IR B 4 A
SLIEHE o AlEMS B L E R ST o BIVGE RE B RE R I R R R R TS B
s RS R BRI R 25 A HER] o 38 > Section 10(b) K2 Rule 10b-5 % E] % AIEH]
BURTVIE - W ICEBOURRME - HE B A0 e i mE BB A E -

(7 THRA NG ARR,, FPRZ IR

Rule 10b-5 /AT - <2 FRHKIMNE HF 772 N M HEEEKIE 5 Rule 10b-5 AT21EH
W72 Ry T BRI — IR TA (loophole ) o JjiF i /& 12 e 78 Ry b — Y2 R s 5 IE AT 3Rt
Rule 10b-5 ZE# M " EE N — & AFAT, -

(8) " Birnbaum R B| | ¥ r & FE

EiRE Ry Rule 10b-5 FYRRGER - AfE L AEFEE AR VAR RE R RE > A TR (
vexatiousness ) HYJE\fg o B FF AR AT REZK H iR IZ H R Rule 10b-5 5 AY7EAH
» BFRAE U 1T ] REFH B2 Bl it R B R AR AR SRR AU L IE R RS TE B) 0 HE
AFRARZ HAME M RIRREA T S - o n] REE L AL RS AR M AL 3 i 5 AL e
(discovery) WY - FMUBLINIFRGL - & 2 £ BB R 22 (deposition )
AHR WS NEEY N B RIS A RIS - R E o BRI IR &E EHifE
MR BAIEREL - w5 AR LRI - DRSS AR T RE M, - &
it & AR o AIRPEIRIG IR Rule 10b-5 FREAC R S - HEELE B E &
NEH -

4 4% " Birnbaum JFHI ; - 7£ Rule 10b-5 .27 > FFEE A GE(EHE R & —E A0 Fr

» Cf. Estate Counseling Service, Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 527,
533 (10th Cir. 1962); Levine v. Seilon, Inc., 439 F.2d 328, 335 (2d Cir. 1971); Wolf v. Frank, 477
F.2d 467, 478 (5th Cir. 1973).

2 iz Hit#h Section 10(b) 5 F Beow i enikyha — o

TR R T LR R R BT R TR BRI o ok P BTl R R A 2
EUESTE BT T SR
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LA (BERER D) 5 I - SRR SR LR EN A E - AR EAEHAER
I BT R SN R A - 2

BERERHERENEE EBFE A LEeHEE X INLEY - TrEEIEE
NHJENS: « fEE AGRRAEFP 2R - A " Birnbaum [FRI | "] DU A S A IEREE A 5L
HE AN E PRERAESS -

" Birnbaum JFH| , SEEEE G FEE L EIEZFEN Rule 10b-5 TR F 2 ADEFR
FEA > B IR — A S R AAS R - (B2 > W RATR B R R E s E
EIBER A ZEFREFHAFRE AN - (E R REERE 2/ HET BT sERE
R B VEAE S AN TR - IR o BRI — AR R o EREE T
Birnbaum [F /], - iFEEFHFEHZRBEFZHEBEMAELSEEFR S 1
e 1% - = (IFE 1 9HRS R (oral testimony ) - FEE &M - HIFEERAEE AW
HE A > EEREZERLNEE -

5 H > B 1934 FREAGAFTHEINA SRS - FRcE LB E miEG g — &
BIoh o BERRFETF A S AT (ARG Fra i < I E N BT EEH) Bz 8T A
AL B E BEE [ EAERTE R (audience) - AFERHFHIBTFE A A Z WA
E o~ WICHERERYRT B g H B AR Z & - &8 " Bimbaum 5], > REIEZ
G H55E & (bystander) > @A]LIESINFREZT TG E - BHEAE
g - FERE N - SMEWEZRIAERBRE  NEEIRE LB
 BLERE BT GERARE Y S TENEE > Sk (FRKE) meRE (
golden opportunity ) HJ$ESR o fE ARISFER TR Z SRR » &g > HIOR AR A

(will ultimately result in more harm than good) - *

(=) Sl
1. O'Hagan &>

O'Hagan X R EHEANH AL SGWHE > AEHEN " HLIHEZH , (
misappropriation theory) 585 > X ALIEEFE SR HED » MBIEEEEN  EX
HRNERRIFE RG> TR " AW B5 X5 ZFF  KIHER Section
10(b) 5z Rule 10b-5 - Wiy =kbeElE " ARG, W "G/, B5EEN "I
BR 715 E(F B (deceptive device or contrivance) ; © FEHI[E FHHE A& RAIIT R iRt
i Section 10(b)iy " HRAEEE | ZF > ZFE A (BN ) BIFEIRIT Ry 2 BT RS,
» RN ZFE ARSI EENEE MR RAARAEE - mEHZEN " EEH

® b 3Ri% ke Hufstedler i Fdp 900 S8R 3 0 T &g 29 ghogp > e F gy
I { #t (they are difficult to prove at trial, they are even more difficult to dispose of before trial ) | °

P ohdpai hon 0 B E 2N - B - LfE2 R o Blue Chip, 421 U.S. at 747-748.

30017 4 & FF@ A T 7] 2] © United States v. O'Hagan, 521 U.S. 642 (1997).
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BEEGFEE - U ARG IIT R G E KRR R o BB A2 FR O (E A
BRI BHE A > MEARLFE NIRRT IRE - HREHRARFEA > 8
EABR SIS A > BRI RIZEEER - MIEEEAR  RIFNZFEAR TEHRK
AL - #8852 > O'Hagan ZEFERHFEIFFFATHE RKBEALNIRN " HERZEE AWK
HEA L - B RS EbeEREE - RAEEGwmEL Section 10(b)HYSIFR —E - #EOKRIK

BRaiE T AR TSR, WEEE ,  MIFEE TIEASHIE A ZHER -
AN o T PRLHER G g SIS S8 R B A FEEGERTT DU IS s ) i\ FEHUER &

% HHZETEMSNEEEERZFNEMSF L (“The misappropriation theory

would not . . . apply to a case in which a person defrauded a bank into giving him a loan

or embezzled cash from another, and then used the proceeds of the misdeed to purchase
securities”) - ; "FEEESEHNTETR/RAME @ AHEILEREERLSUIIE
{EfFAE - B SERTT R RS & 38R EIEL AL (“the proceeds would have value to
the malefactor apart from their use in a securities transaction, and the fraud would be
complete as soon as the money was obtained.”) o ** | FEEU<: %7 L2 i B 255 1977
Ky o AR Section 10(b)Hy " HRAEEE | EF -

2. Dabit %%

HESR Birnbaum Z& 7 AR AR RAR SR T 54, (standing) Ei Rule 10b-5 [
BALR - (B2 AAIRS - R E R R — T BB o AR - R R ER
H—REEHEE M ER - CEBLIEGTI MR (BB EavEbe ) ARG T
Birnbaum JFHI] - AJZ# Section 10(b) 5z Rule 10b-5 .2 FAAGFFARY R HEE A K
HiEF A o #Rifii » Bankers Life Z24 Rule 10b-5 [ 2 & B (E 5 & H 008 » FEEE L
Bian " EARY (touching) ZFH ADMEE N B HEHE R TE - MEKEE
Rehnquist JZ% Rule 10b-5 & [ 3735 E—ki /v Nag5 e fE 1St = o iy — R &) B
AP (judicial oak which has grown from little more than a legislative acorn) |
—#% » BAfR Rule 10b-5 fy—LE 7 HI] - B8 R & AR € 155 f$ 5 Rule 10b-5
HEERAEL -

W% B m B R AR L H R E B S AN EHE T X Rule 10b-5 5&
AR E 2 ARG - BCARERN B E NBUHE AN 507 E 715 R
e B om0 R LU - AR RANIEMEE ASRHEAF5E
R -

SN S IR A SURLI IR - T S 2.0

PE 2o g e E WE G R Y ONEX D Fonl w Pl TEEITAC ) F o gt A
Mev g B T4 irdeo Prdp— Bivdc -

3 007 4 & @ A T 324 0 Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 126 S. Ct. 1503;
164 L. Ed. 2d 179 (2006).
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MHFRACFIREAEDGA2R1ESE

Bt S B v R B B0 By M PR E L B S RO I > [E E B E R EZ & (policy
consideration ) K iEBERYHAIRICHE] - N2 —LEHtFF Bimbaum JRATE " A& HHE
JEZ M5 E 2 I S R IR IS (E C B EIRE ) F5¥em - B =Bt Blue Chip 2
HROE IR R G AL BB HE - PRAEIR SRVEIE - BREGHIRSEHIRITLE - IR RS &0
B "Rule 10b-5 BYFRF - Kfe CAEPEZERGARIIE B RESE » EA TR - |
BT 5G9 RI 1 > 54 Rule 10b-5 $EHEERFL - & EAHE SR EE - B
kb G gEE - "SRR ETT T REH B R EH AR5 E) - ) #5H
"HEE N — = AR, (purchaser-seller limitation) [R#EFANFRK > HEFEe AT
DARARIE 2R RAYEZ 2 « b—FRA] > B RANE AR BUMF K Rule 10b-5 $2EERYFRAA -

#EER A TR > BRI FHeER R R EE (KILESEFR) 4 Blue Chip 2
CIEE A - HE ANE ) ZERE o B G EREE R o 23§ Blue Chip
fii Ry R HTY Rule 10b-5 B9325 ( "R, ) o B— R IERE - B & eER R
LA Birnbaum ZEAJERE o (RHHE Rule 10b-5 A CFHEKEGE THE A —HE
ANBR® 5 Rz > B mnEbe it Blue Chip HEELZKE ' BERFE , > 4RI
—BR ] - Blue Chip Z/2E# Rule 10b-5 ZFAGRHENEE > M EEEE " HH
EoE | IS T o NEHEEEER 1998 EEHFIRAM 1EHEDE | (Securities
Litigation Uniform Standards Act of 1998 ) #H[E % » B ELE ©

Q) BEFHARBFT LR 75 A TRE Gl A

R A =L AR RE Section 10(b) 2 Rule 10b-5 HYSZZERF - (RERIUE Z AR
c BNV - FHRLZT > WEAEH R B ARRERREER G NERZEH
AR B A B R E R TR NI > 26T T B (“in connection with”) 2%
HEEE ZFEER - BT I0/2 Birnbaum ZEFTERAVEEREE o (HERFL iR = kb £ SLRTHISE
{570 Bankers Life %€ &2 3T Zandford ZErRIg 4 E e B AL - Miam /2 H R & e M A
PEREARAL - HEFRIEPEE A S M RIM £k - M52 » MWHEIRE ' 5F
el TE(TREFERE AR, - M EEZEREWEZ NSHHE NRFEE (
“deception 'in connection with the purchase or sale of any security,' not deception of an
identifiable purchaser or seller.”) | o & [ F YRR L3 & R A LUK A A2
F e

Bankers Life ZHt > FEECZAT M AMCIERLA 2 AHE AN CBIFE TIEE NS E A
1) AEER R AR RS E AR AR © Zandford ZEIR[E] o FREGH IR S KA ¥
Ny » MPRE = A - Dabit ZXEEEEIE » BEFEFFERNEEE M " EH#
Thyy o WEEEGR (R EEW (It > TR ANRREFIMEAAN) - EBETRERZ

* &+ Section 10(b)#* Rule 10b-5 » 324 % % § 4 3% Flehje [ -
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#E RG] RERREBIFRIT RN - M7 HEEFNEESRLE " A, Ko
TR AN ETAERKIL - ¥
QAHTFRESE 2T REHER AR
8 T 1998 ERER AN — U ) ZHIE 0 fY 1934 FFEAZE Section
28(H(DHGET = T (DER IR RG] o (LA L A5 MRS Al B EB FT i ) 7E % 3
TSE T B AR PN B S 2 B SR A AR A i BB R AR 0 AR ¢ (A)VE RARE TR
ey HEE  WEANEEARBRLKEE B ERAEREIERZE
B o e B O T (R SR I R ST - ) B R bR R 0 B
Bl T AREEE RS AGRTA T 1998 EIEBIFAG IR B TR
ARENHEM I sk e E g " ARENE ) B R REREEERE - m
& T AERBOR R T —EE R R E R o 5 — S SR E A E AR S
Fo — M EREFEFEZE B EEER XL (“judicial interpretations have settled the
meaning of an existing statutory provision, repetition of the same language in a new
statute indicates, as a general matter, the intent to incorporate its . . . judicial
interpretations as well.”) | F—{BER A I CEEY] 0 BlE & Section 10(b) K
Rule 10b-5 i FIAHREIRY S - HARRE—ZER L © B 1934 F35 7205 89— (@ 5 S
Rz - —fms - " HEESCFEERA R R —E R EE - Bl e B A1
[FEF (“identical words used in different parts of the same statute are . . . presumed to

have the same meaning.”) - *

(REX B (RER U T > NMERF SRR — R KA > HIRFF& 1998 4
Rt AA IR HUERGER SRR E SR - WEHBE I 1995 FRA
REZF AR AATCR S ) IR > EE T 1998 SEFIFERAAM — 1R HEE ) BIILEHEY o Bl
b5 1B FELE P A RA N FE 25 FE I B B AR AR WA 2R B T 1995 ERLAGESR AR AACURE: ) 1Y
SLEEW - A Blue Chip ZEFTHL > FRat A ASel B e A ait i e A e iy L -
A0SR T 1998 FEFIFERAAM —IRMEE ) R E TR PRI T A —A > B RfER

¥ Dabit deEr o T ERE o HMABE KL - BEES L “,ﬁ%?a"sj.:'iﬁ T A2 RE Ry
FEAN AV E g R AL IR AEYET A o

3% K< : (1) CLASS ACTION LIMITATIONS.—No covered class action based upon the statutory or
common law of any State or subdivision thereof may be maintained in any State or Federal court by
any private party alleging—(A) a misrepresentation or omission of a material fact in connection with
the purchase or sale of a covered security; or (B) that the defendant used or employed any
manipulative or deceptive device or contrivance in connection with the purchase or sale of a covered
security.

7T 1998 3 X prem ti- $R 2 | Section 101 *+ 1934 # # % ;2 Section 28 ¢ X7H{ (f)
“Limitation on remedies” °

38 Bragdon v. Abbott, 524 U.S. 624, 645 (1998); see Cannon v. University of Chicago, 441 U.S. 677,
696-699 (1979).

¥ IBP, Inc. v. Alvarez, 546 U.S. 21 (2005).
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ARETHERRETE SN > AR R R
4 Rl LT3 BAFEHKETH T HESPE &8 5 2

e EER AR R (B GEERE R AORRER) ) T RE A EREARR - B
HEAUE Rule 10b-5 BEEERA A —AF © ©R2EFAEAMIEEE AT E AfZL
ﬁ“ﬁ?ﬁﬁﬁﬁéﬁEF&%1“** 38 8] & A1 o SRR RS B N R IR E FEICR A

@rﬁﬁﬁ%% ///// B LR - B ERR AR BT AN AT R (FERERMe I (E

)

mﬂbw%mxAOH%M%%ﬁ’m EifERL " ARRE SRR EEE | ZEFEK

T B FIRrE)

41

P R TR e '—Jf*“fiﬁ”?h %dp 1934 #3822 Section 28(f)(1)2 T > iEdpet - R E?T%é

B kg ol MES S TR & T§ ) 23F853% 5 © Dabit %#VJJ,P_,P X §

FAp TG A Rt - TR P T L R WG R TR
ZEEFH MR -

Eason 2735 > P2 LRI T3 M BE AL anriif T FTAHLI LT 4 T

#ipE A SEE S DR & ¢ PF (even though their participation in the transaction did not involve
either the purchase or the sale of a security. ) | » 7% F > Eason, 490 F.2d at 659.
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